STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9989
)
Appeal of )
| NTRODUCTI ON

The petitioner seeks to expunge the "founding" by the
Department of Social and Rehabilitation Services (SRS) that
she sexual ly abused a child.

FI NDI NGS OF FACT

1. The petitioner is a single woman who |ives al one.
For ten years she has worked as a holistic counselor and "body
wor ker". Anobng the services she provides to her clients are
massage, |ectures, and workshops on healing for incest and
rape survivors and accident victins. She frequently receives
referrals for her services fromlocal private social services
agenci es.

2. In the course of her work sone five years ago, the
petitioner became acquainted with A B., the nother of E R,
the alleged victim A B. had a studio apartnment for rent
directly across fromher hone and the petitioner becane her
tenant in Novenber of 1986. Over tine they al so becane good
friends. The petitioner becane friends as well with E R
A.B.'s son who was then two years old and lived in the house
across the way with his nother.

3. B.R, the boy's father also lived in the house
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with the exception of sone extended absences. The boy's
parents had never been married and did not have a marital
type relationship. Their joint presence in the house was
for both financial reasons and the desire of both parents to
be near their son.

4. The petitioner has no children of her own but
likes children and has a reputation for being well-Iliked by
them She is reported to possess a special rapport with
chil dren based upon her ability to adopt a child-Iike
perspective in dealing with them The two year old E.R was
al so attracted to the petitioner and frequently asked to
play in her studio apartnment. He saw the petitioner daily
and spent about an hour there every other week playing with
the petitioner and the toys she kept in the studio for him

She saw himtwo or three tines per week at his hone as
well. Over the next two-and-a-half years, the petitioner
and the little boy becane close and often went on outings
t oget her and spont aneously di splayed affection (i.e.
huggi ng) towards each ot her.

5. E.R is a bright, imaginative, very articul ate
child who is popular with children and other adults. He has
been enrolled in an educational day care program since the
sumer of 1988 where he is described by his teacher as
general ly exhibiting age appropriate social and enoti onal
behavi ors and as being a friendly, and verbally expressive
child. Wile he is usually not aggressive, he can be under

certain circunstances especially when his role playing gets
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out of hand. No behaviors indicating chronic distress,
upset or anger have ever been observed in himby the school
personnel . However, the evidence shows based on the
testimony of several witnesses that as early as the wi nter
of 1988 to 1989, E.R exhibited a nmarked tendency (which a
teacher testified was not unusual in four year olds) to use
a good deal of vivid "potty |anguage”. This included the
frequent nonsensi cal use of the words "vagi na" and "penis"
in conversation.

6. One day in the spring of 1989, after returning
fromplaying at the petitioner's studio, EER was upset and
refused to talk to his parents. An hour later, he reported
to his father that the petitioner "looked in nmy bum and I
| ooked in hers". His father went to the petitioner's study
to discuss this report. The petitioner explained to him
that the two of them had been playing a game wherein the
child pointed to a body part, such as the eyes or ears and
she imtated himby pointing to the sane part on her body.
At some point in the game the boy "nooned" her by pulling
his pants down and pointing to his rear and she quickly
repeated the action by nooning him The petitioner stated
that it had been intended in fun, but if it had upset him
it was obviously inappropriate for himand that she woul d
not repeat that m stake. Both parents readily believed this
expl anation and that the petitioner would do as she said.

It was never discussed again. The petitioner was surprised

by the reaction of E.R and his parents to this incident as
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she had felt they were people who had a fair anmount of and
good deal of tolerance for nudity in their househol d.
Thereafter, she resolved to be nore circunspect before E R
and to avoid dressing or undressing before himin the smal
(one nul ti-purpose roomand bath) studio or otherw se
reveal ing herself to him

7. The petitioner and E.R saw each other |ess
frequently later that spring due to the petitioner's work
and E.R 's school commtnents. No invitations to cone to
the studio were extended to EER by the petitioner during
that time. 1In the late spring of 1989, the petitioner
rented a | akeside cottage and returned to her studio only
for work appointnments, spending all her weekends at the
| ake.

8. During the period of tinme follow ng the "body
parts gane", A B. began to notice that her child was using a
ot of "foul" |anguage. On one occasion he asked his nother
following a bath to "kiss ny penis”, and | ater asked his
nmot her if he could look into her vagina. A B. got
conplaints fromday care and other parents about the
aggressi veness of his statenents, i.e., "I'mgoing torip
open her vagina". She could not recall his being fixated on
genitals before this tine but did admit that he had
conpl ained that a baby-sitter had touched his penis sone
time before. She did not relate any of these statenents at

that time to the body parts ganes incident.

9. At tinmes when the petitioner returned to the
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studio in the late spring and early summer, E. R, for the
first tinme exhibited aggressive behavior towards her. On
one occasion he tried to hit her with a stick, on another he
threw rocks at her, on a third occasion he tried to push the
door closed in her face and covered his face when she came
inthe living room A B. was surprised at the behavior and
instructed EER to apologize. She believed at that tine
that he was expressing anger because he had not been able to
see the petitioner as much as he woul d have |liked. The
petitioner also believed that was the source of his anger
and the fact that her behavior towards E.R may have been
nore reserved foll owi ng the "body gane" incident.

10. After those three incidents, E.R's behavior
towards the petitioner resunmed its usual course although
contact between the two was still limted. During the
sumer, the petitioner took EER to at |least two parties
where w tnesses depicted himas being attached to her and
very affectionate. He was also noted at those parties to
have acted aggressively toward other children and to have
used aggressive potty-talk. He pulled up the dress of one
adult and yelled sonething like "I'"Il kick™ or "rip out your
vagina". Later in the summer, E.R begged the petitioner to
take himw th her on a picnic she had planned to take with a
friend and her two children. Both the petitioner and A B.
agreed that he could go and by all accounts he had a very
pl easant day with no aggressive behavi or noted. At another

point in the summer, E.R asked her to take himto dinner
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but she was unable to do so. She invited himover on one
occasion but he did not want to cone. The only tinme the two
of them were al one during the sumrer was on one occasi on
when they took a | ong wal k outside together. There is no
evidence that E.R 's aggressive behavior toward the
petitioner continued after the initial three incidents.

11. About two weeks after the petitioner had returned
froma vacation in Miine, A B. asked her to baby-sit for her
son while she went out on a Friday night, October 20, 1989.

12. Wen A B. told her son that he was to stay with
the petitioner on Friday night he reacted with enthusiasm
However, as the actual tinme to go to her studi o approached,
the boy's nother found himin his room quiet and w t hdrawn.

She approached himand asked himif he were sick or tired
and he responded no but that he did not want to go out with
the petitioner and added that he "didn't want to go out with
her ever again". He added in response to A B.'s questioning
that "I don't want to look into her vagi na".

13. A. B. responded by telling her son that he did not
have to go to the petitioner's studio. Wen he said he was
angry, she told himthat she was angry about this as well
and that she and his father would protect him

14. That evening, A B. went to her |ecture as planned
where she encountered a friend who is a professional
counselor of victins of child sexual abuse. She related the
afternoon's events to her friend and told himthat she found

it difficult to believe that the petitioner had sexually
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abused her son and that she was anbi val ent about what to do
next. Wile he gave her no specific advice about what steps
to take, he inforned her that in his experience children
rarely |lie about these events and that she shoul d take her
son's statenments seriously.

15. Over the weekend, A.B. did not discuss the matter
further with her son who had a playmate staying with him
during nost of that time and who appeared happy and
lighthearted. A.B. spent those two days on the tel ephone or
nmeeting with friends of hers who are professionally involved
in the field of child sexual abuse. She also called SRS for
i nformati on about reporting but did not give her nane. One
friend who nmet with A B. on Saturday described her as upset
and crying softly but not out of control. On Sunday, L.M
the nother of the playmate, who is also a close friend of
the petitioner's, came to pick up her son. She described
A.B. as "hysterical"” and unable to speak with her except to
say that there was a crisis. A B. brusquely escorted L. M
and her son out of the house while she held a tel ephone
receiver in her hand. Based on this testinony, it is found
that at | east by Sunday, A.B. had becone visibly very upset
over the report.

16. On Monday, COctober 23, A B. reported that she
bel i eved her son had been sexually abused by the petitioner
to the Departnment of Social and Rehabilitation Services and
set up an interview. A. B. again discussed the matter with

her son that day. She testified that her son told her nore.
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She stated that he said the petitioner said to him"Let's
do it" and without nmuch clarity discussed sone event

i nvolving a cl osed door and taking off their clothes or
pants. He reportedly repeated that he was angry about

"l ooking into her vagina" and reportedly stated that it had
happened several tinmes. A B. did not attenpt to discuss the
matter with the petitioner who was at that tinme home in the
studio. She did not discuss the matter with the boy's

fat her because he was out of town.

17. Not hi ng was said by the child to A B. on Tuesday,
but she rem nded hi mthat she woul d nmake the petitioner
| eave the studio.

18. On Wednesday, October 24, the boy was interviewed
by an SRS worker and a police investigator (who happened to
be married to each other) in the presence of the boy's
not her and f at her. A transcript of that interview was
made and introduced into evidence. That docunment is
attached hereto as Exhibit 1 and is incorporated by
reference herein as an accurate representation of the
guestions posed to and answers made by the child in this
matter. As part of that interview, the child also | ocated
the petitioner's vagina on a picture as a spot bel ow her
st omach.

19. At the suggestion of SRS, the petitioner prepared
a witten statenent for the police. That statenent went on
for several pages and in addition to the child s alleged

statenents and a history of his relationship with the
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petitioner included statenents about the petitioner's
chi | dhood, adol escence, sexual orientation and the like. It
al so included a description of several events in the past
whi ch A B. now consi ders suspiciously sexual. A copy of
that letter is attached as Exhibit 2 and is incorporated by
reference herein to show what statenent was made to the
police and A B.'s state of mnd. A B. also testified at
hearing as to nost of these sane facts. At the end of the
letter, A B. indicated her desire to see the petitioner

qui ckly arrested for a felony and renoved fromthe prem ses
as a way of preventing the petitioner's denial of the

char ge.

20. The next afternoon, w thout warning, the police
appeared at the petitioner's studio door with a court order
requiring her to |l eave the studio imediately and to keep
away fromthe boy and his parents. This was the first tine
the petitioner |earned anything of this matter as A B. had
not spoken to her since EER's initial Friday report except
to ask to borrow her typewiter (which she used for the
police report.) Stunned, the petitioner hastily left the
studio, never to live there again and returned only briefly
at a later tinme to retrieve her bel ongi ngs.

21. Fol Il owi ng her ejectnment fromthe studio and
arrest, the petitioner was for the first and only tine
interviewed with regard to the boy's allegations by J.H.

t he sane police detective who had al so interviewed the boy.

He found her to be a willing and co-operative intervi enee.
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She told himabout the body-parts gane and ot her than that
deni ed ever deliberately exposing herself to the boy. She
did admt that it was probable that the boy has seen her
wi t hout her cl othes on because she usually |left the door
aj ar when she used the bathroomto keep an eye on himhad on
occasi on spoken with himwhile using the toilet and thought
she had probably changed her clothes before himin the one
room studi o. She stated that she was not aware that the boy
m ght have been upset by those events and that it was her
belief fromher long-termclose contact with the fam |y that
his parents were simlarly open with himin regard to their
own bodi es.

22. Subsequent to the child's interviewwth the
police, A B. testified that her child had reveal ed nore
details of the abuse, specifically that the petitioner had
"whi bbl ed his penis" and had asked himto pull down his
pants.

23. The above information in paragraphs 12 to 22 was
consi dered by the Departnent which subsequently decided to
substantiate the report of child sexual abuse. Pursuant to
the Departnent's policy at that tine, the petitioner was not
notified of the "finding" nor advised of her right to seek
expungenent. The child was referred to a psychol ogi st for
counsel i ng.

24. After the finding was nade, A B. attenpted to warn
L.M, the friend referred to in Paragraph 15, about allow ng

her son to be with the petitioner. L.M told her that she
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did not believe the petitioner capable of such actions and
criticized her for the actions she took agai nst the
petitioner. Several other nutual friends of the petitioner
and A B. subsequently becane enbroiled in the controversy,
feeling they had to choose between the two friends,

particul arly because the petitioner was asking for financial
help with her crimnal defense.

24. As crimnal charges agai nst the petitioner were
eventual |y dropped, the petitioner believed that the matter
had been resol ved.

25. E.R went to see a psychol ogist shortly after his
interview. The psychol ogist, who is a recogni zed expert in
the area of child sexual abuse, interviewed A.B. the child's
not her approxi mately a week after the SRS interview. In the
course of that interview, A B. told her in detail what
al | egati ons had been nmade by the child to her and asked her
to evaluate the child to see if he needed counseling to dea
with his experience. During that period, the psychol ogi st
saw the child twi ce, on Novenber 3, and Novenber 11, 1989.
She did not ask the child to relate the events and did not
read the transcript of the police interview Instead her
focus was on his reaction to the events. She noted that the
child was angry and upset and regressed when the
petitioner's name was nentioned. The child s alleged
statenents of the events as related by his nother were
anal yzed by the psychologist in ternms of certain reliability

criteria, including consistency, appropriateness of |anguage
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affect, detail and other. She concluded that he had been
sexual |y abused by the petitioner. However, the
psychol ogi st concluded at that time that the child did not
need therapy because the abuse was caught at an early stage,
t he abuser had been renoved and the child was wel |l protected
by his parents.

27. Thi s same psychol ogist is a nenber of a child
abuse task force which was organi zed by SRS in the community
to coordinate a plan for dealing with sexual abuse. During
one of these team neetings, the psychol ogi st all egedly
brought up this case because it involved the unusual abuse
by a fenmale of a minor mal e and because the all eged
perpetrator worked closely with and was frequently
recommended as a source of health services by |ocal social
service providers. It was allegedly decided anong providers

at one of these neetings that no further referrals should be

made to the petitioner on the basis of the "finding".1 At

| east one social services organization cancelled a series of
schedul ed |l ectures to be given by the petitioner based on
this informtion.

28. A nmenber of this team who personally knew t he
petitioner recounted the information shared by the teamto a
second nmenber of the team who al so knew the petitioner and
had apparently not been present at the neeting. That second
t eam nmenber believing the petitioner to be unaware that a
"finding" had been made and concerned that these events were

occurring determned to tell the petitioner of the finding
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out of fairness to her. Before she did so, she called the
Comm ssi oner of Social and Rehabilitation Services to inform
himthat she intended to break her confidentiality and tel
the petitioner so that she would have an opportunity to tel
her side of the story. It was in this way that the
petitioner and her attorney were inforned of the
substantiated "finding" made by the Departnent.

29. Bot h the psychol ogi st who spoke with the child and
anot her psychol ogi st called by the petitioner, who is also a
recogni zed expert on child sexual abuse, gave considerabl e
testinmony as to the inherent credibility and reliability of
statenents made by young children regardi ng sexual abuse.

It was the child s expert's opinion that children rarely lie
about these events, are no nore suggestible about the
central facts than the general popul ation and that
statenents made by the all eged perpetrator therefore had
little or no significance in regard to determ ning
credibility. She also testified that there are no tests
whi ch could be given to determ ne whet her a person was
likely to commt sexual abuse. While the petitioner's
expert agreed with the last statenent, it was his opinion
based on a recent scientific study that children m ght be
nor e suggestible than adults and al so enphasi zed t he
i nportance of considering statenents of all involved and the
context in order to ascertain the credibility of the child.
He agreed with the child' s psychol ogi st based upon his

review of the transcript of the SRS interview, that the
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child s statenents appeared to be his own thoughts. His
assessnment was based on the sane criteria used by the
petitioner's psychologist to assess the reliability of the
child s statenents, criteria such as consistency, choice of
vocabul ary, spontaneity of the offer, and the |ack of
| eadi ng questions and the like. The child' s psychol ogi st
also testified that the child' s statenents clearly infer
t hat sexual | y abusi ve behavi or was taking place even if the
only behavi or descri bed was exposure and even if all the
child was describing was the "body parts gane". It was her
opinion that the child was describing groom ng behavi or
based primarily upon his reaction to that event. The
petitioner's psychol ogi st stated that sonething of a sexual
nat ure was being described by the child but the child's
failure to place his allegations of seeing the body parts in
context made it difficult to conclude that sexual abuse had
occurred. He described context as an inportant part of
det erm ni ng whet her behavi or was sexual |y abusive. Wile
bot h psychol ogi sts' testinony as to their observations about
the child s behavior and the indicia for assessing
credibility are adm ssible, no weight can be given to their
statenents involving the credibility of the child or their
opinion as to whether the child was sexual |y abused by the
petitioner.

30. Based on all of the above adm ssible information,
t he preponderance of adm ssible evidence indicates that the

recorded statenents of October 25, 1989 nade by E.R are the
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child's own credible statenents nade with regard to events
whi ch occurred at the petitioner's studio. Wile there is a
consi derabl e anobunt of cajoling going on and it is clear

t hat he has discussed this matter in sonme detail with his
not her, it does not appear that his statenents thensel ves
are coached.

31. It cannot be concl uded, however, that any of the
statenents purportedly nade by ER to A B. as set forth in
par agraphs 12, 16, and 22 above are of the sane |evel of
reliability as the recorded statenents. No further SRS or
police interview was conducted with the child concerning
these further charges. Wiile A B. made notes of the earlier
charges, the child' s contenporaneous taped interview did not
contain any of those charges. Later alleged charges were
not docunented in any way or repeated to any ot her
investigators. There was sone testinony that EER m ght
have nmade simlar statenents to the psychol ogi st over one
year later. However, as the psychologist admtted the facts
of the all eged abuse were given to her in considerable
detail by the nother herself and nmade no recording of the
child s statenents it cannot reasonably be found that the
psychol ogi st renmenbered ever hearing these all eged
statenents only fromthe child hinself. Wile clearly
hearsay statenments as those offered by A B. have been
al l oned and gi ven wei ght in previous proceedi ngs because
they had sone inherent reliability, it nust be concl uded

that her hearsay statenents here are to be given little or
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no wei ght for several reasons. The first is that the child
did not reveal this information to any of his other adult
interrogators and this information conflicts with the
recorded information he did give. Second, although there is
no evi dence that A B. had any notivation to coach her child
to fabricate the initial report, as tinme went on and she
took irrevocabl e actions against the petitioner which caused
her to | ose her hone, her reputation in the professional
community and part of her livelihood and whi ch caused nut ual
friends to question her actions, the petitioner's stake in
justifying her position increased. The petitioner's letter
of COctober 25, vividly denonstrates that the petitioner was
al ready irrevocably bent on action against the petitioner
(she wanted her arrested for a felony) and showed a desire
to keep her from defending herself in this matter. Because
her statenents are subject to these concerns, it cannot be
found that her statenents as to what the child said have
inherent reliability so as to overcone the hearsay problem
32. | f sexual abuse is found in this matter, it nust
be based on the transcribed statements of the child and the
cont ext surroundi ng those statements. Although it is found
that the information reported by the child in his interview
was his attenpt to describe having viewed the buttocks or
genital area of the petitioner, ("She showed her vagi na and
her bottomat ne." Tr. 2, 7, 10, 17, and 19), it cannot be
found fromhis statenents that it was nore |ikely than not

that he viewed deliberate exposure intended to exploit him
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There is no | anguage fromwhich it can be concl uded t hat
the child was inappropriately touched by the petitioner.
There is indeed sone | anguage which indicates that the
petitioner desired privacy fromhim ("She wanted privacy"
Tr. 5, "She shut the door"™ Tr. 6). Oher statenents nmade by
the child as to the supposed secret nature of these events
and repetition are not enough from which to concl ude
del i berate exposure. The child, who has been described as
very articul ate made statenents here which are sparse and
totally anbiguous as to context. |If deliberate exposure or
t ouchi ng was going on, the child should have been able to
describe it. H s failure to do so cannot in fairness be
extrapolated to a totally specul ative scenari o of abuse.

Nei ther can it be concluded based primarily on his
af fect of anger, or regression when describing this matter,
that the petitioner deliberately exposed herself to himto
sexual ly exploit him There are many reasons why a child
could be angry with an adult and there were certainly a few
very plausible ones put forth in this matter. The anger
expressed by the child in the late spring and early sunmer
was apparently limted to three occasions and abated shortly
thereafter. By summer the child eagerly seized
opportunities to be with the petitioner and di splayed a good
deal of affection and pleasure in the conpany of the
petitioner. A . B.'s original explanation that her son may
have been upset about his [ack of contact with the

petitioner in the late spring seens highly plausible given
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t he circunstances, which included a sudden and dramatic drop
in contact and nore guarded behavior on the part of the
petitioner.
The child' s upset reaction and regressi on when

guesti oned about these events after Cctober 20, simlarly
cannot fairly |ead one to assune that the affect was the
result of his having been sexually abused by the petitioner.
A great deal of a very dramatic and traumatic nature was
going on around the child in the days follow ng his Cctober
20 discussion with his nother and his subsequent interviews.
Hi s not her was, by credible accounts, visibly upset over
the foll ow ng weekend and very upset by the Sunday foll ow ng
t he disclosure. She had several conversations with the
child before the interviewin which she told himshe was
angry and upset and woul d protect him Although the
nother's desire to protect her child in this circunstance
was entirely understandabl e, she neverthel ess took sw ft,
deci sive and rather high-profile actions against the
petitioner which were highly charged and undoubtedly had a
strong inpact on him The boy knew that the petitioner who
had been a close friend of his was to be taken away by the
police. After that interview but before he talked with the
psychol ogi st, the boy had the additional experience of
knowi ng that the petitioner had been taken away and that he
was never to see her again. G ven the atnosphere and
ensui ng events engendered by the child s statenent, it is

equally, if not nore likely that the child was upset by his
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not her's reaction to his disclosure and by the way the
petitioner was precipitously renoved fromhis life than by
anything that the petitioner actually did to him Neither
can it be concluded fromthe child's "potty tal k" that the
petitioner sexually abused him That kind of talk, which
went on for nonths before the all eged abuse and abat ed
sonetime afterwards, was described as normal in four year
olds. No evidentiary connection that could fairly be given
of any wei ght was nade between his | anguage and the all eged
sexual abuse here.

33. Based on all the above evidence, it cannot be
found that it is nore likely than not that EER was
descri bi ng sexual | y abusi ve behavi or by the petitioner in
his intervieww th SRS. There is no other credible evidence
upon which it could be concluded that this occurred.

34. It cannot be found that the petitioner's "nponing"
the boy in the body parts gane in the early spring was done
with any intent to sexually exploit him

ORDER

The Departnent’'s decision that the report of abuse with
regard to EER is substantiated is reversed, and the record
containing these matters i s expunged fromthe Departnment's
registry.

REASONS

The petitioner has nade application for an order

expunging the record of the alleged incident of child abuse

fromthe SRS registry. This application is governed by 33
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V.S. A > 4916 which provides in pertinent part as foll ows:

(a) The comm ssioner of social and rehabilitation
services shall maintain a registry which shal
contain witten records of all investigations
initiated under section 4915 of this Title unless
t he comm ssioner or the conm ssioner's desighee
determ nes after investigation that the reported
facts are unsubstantiated, in which case, after
notice to the person conpl ai ned about, the records
shal | be destroyed unl ess the person conpl ai ned
about requests within one year that it not be
dest royed.

(h) A person may, at any tinme, apply to the human
services board for an order expunging fromthe
registry a record concerning himor her on the
grounds that it is unsubstantiated or not
ot herwi se expunged in accordance with this
section. The board shall hold a fair hearing
under Section 3091 of Title 3 on the application
at which hearing the burden shall be on the
conmi ssioner to establish that the record shal
not be expunged.

Pursuant to this statute, the departnent has the burden
of establishing that a record containing a finding of child
abuse shoul d not be expunged. The departnent has the burden
of denonstrating by a preponderance of the evidence
introduced at the hearing not only that the report is based
upon accurate and reliable information, but also that the

information would | ead a reasonabl e person to believe that a
child has been abused or neglected. 33 V.S A > 4912(10)
and Fair Hearings No. 10, 136, 8646, and 8110.

"Sexual abuse" is specifically defined by 33 V.S A >

4912 as foll ows:

(8) "Sexual abuse" consists of any act by any
person invol ving sexual nolestation or



Fair Hearing No. 9989 Page 21

exploitation of a child including but not limted
to incest, prostitution, rape, sodony, or any |ewd
and | ascivious conduct involving a child. Sexual
abuse al so i ncludes the aiding, abetting,
counseling, hiring, or procuring of a child to
performor participate in any photograph, notion
pi cture, exhibition, show, representation, or

ot her presentation which, in whole or in part,

depi cts a sexual conduct, sexual excitenment or
sadomasochi stic abuse involving a child.

In this case there is no credible evidence that the
petitioner nol ested, exploited, or otherw se sexually abused
the child in question. At best, it could be concluded from
the child s testinony that he saw her vagi nal area and
buttocks while visiting in her studio on one or nore
occasions. There is absolutely no context in the evidence
fromwhich it could be found nore |ikely than not that
del i berat e exposure, touching, or other sexually abusive
behavi or was occurring in the petitioner's studio. The
Department's argunment that showi ng the genital or buttocks
to a child even as part of a ganme is per se sexually
exploitive is unequivocally rejected. The context
surrounding this event nust evidence intent to exploit.
There is no evidence of that type here. Therefore, the
Departnment's deci sion should be reversed, and the reports
expunged fromthe registry.

* * %

The Departnent of Social and Rehabilitation Services

has represented in recent hearings that it now routinely

notifies alleged perpetrators of substantiated reports so

that they nay exercise their statutorily guaranteed appeal
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rights. See 33 V.S. A > 4916(h). The facts in this case

show t he grave injustice which can occur when the state
keeps these reports secret fromthe alleged perpetrator. It
al so shows how the required confidentially of these reports
can be breached to the detrinent of parties involved. A

di scussion of the confidentiality requirenments and appeal s
process with task force nenbers may prevent such needl ess
harmin the future.

FOOTNOTES

1This information in the preceding two sentences which
is based on hearsay is offered to show how the petitioner
cl ai ms she found out about the substantiation. As these
facts are not necessary to a determnation in this case, no
finding is made as to whether this actually occurred in
exactly this way.

RECOMVENDATI ONS ON DEPARTMENT' S

PROPOSED FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Par agraphs 1-7 are supported by the evidence.

8) Supported by the evidence except the friendship
appeared to continue until Cctober 20, 1989.
9) Supported by the evidence.

10) Supported by the evidence.

11) Supported by the evidence.

12) It cannot be found that E.R chose not to be alone with
the petitioner because he took a wal k alone with her in
the summer. Neither can it be found that he "chose",
except on one occasion, not to be with her as during

that sumer she extended no invitation which he could
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13)
14)
15)

16)

17)

18)

19)

20)

21)
22

refuse. The evidence supports the fact that they spent
affectionate tinmes in the presence of others.

Supported by the evidence.

Supported by the evidence.

The evi dence shows that E.R was fixated on terns for
genitals since the winter of 1988-1989.

The evi dence shows that E. R began using "potty tal k"
during the winter of 1988-1989. The evidence supports
the report of the specific statenent made by E R

The evi dence supports the three occasi ons of aggression
listed therein but does not support aggression on every
encounter. The evidence supports A B.'s testinony.
Supported by the evidence.

Supported by the evidence except there is no evidence
as to Ms. J. bearing a physical resenblance to Ms. S.
and even if there were, it would be deened not

probati ve.

Supported by the evidence except for the tines when he
began using "potty tal k" which was specifically fixed
by other witnesses. The ending date of the |anguage
was not specifically fixed or linked to Cctober 20,
1989. The evidence was inconclusive as to whether E. R
knew t he exact | ocation (internal or external) of a
vagi na.

Supported by the evidence.

30) Supported by the evidence but the statenents made

by ER to A B. in these were not given weight for
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the truth of the matters asserted therein for
reasons set forth in the recommendati on.

31) Generally supported by the evidence although he did
criticize the "reward nmethod" used by the interrogators
guestions to get E.R to answer questions.

32) The transcript has been nmade part of the findings of
fact and speaks for itself. The drawing of the "cave"
and the placenent of the petitioner's vagina on the
drawi ng were considered by the fact finder to be of
little or no probative value in this matter as
testinmony linking this to the petitioner's conduct was
hi ghly specul ative and of little val ue.

33) Supported by the evidence except statenents nade by
EER to A.B. are not being admtted for their accuracy
and truth for reasons set forth in the opinion.

34) Supported by the evidence.

35) Supported by the evidence except the evidence shows she
said he probably saw her.

36) Supported by the evidence.

37) Supported by the evidence.

38) Supported by the evidence except that the appearance of
the hair in the drawing is the nother's
characterization, is highly speculative and is given no
probative wei ght.

39) The exact date of the cessation of the potty talk is
not in evidence. The aggressive behavi or stopped

sonetinme in the summer of 1989.
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40)

41)

42)
43)

44)
45)

46)
47)
48)

49)
50)
51)

Supported by the evidence but this hearsay statenent is
given no weight for the truth of the matter for reasons
set forth in opinion.

Supported by the evidence but the sane reservations as
Par agr aph 40.

Supported by the evidence.

Supported by the evidence but no weight is given to
anot her's conclusion as to the credibility of

Wi tnesses. The hearing officer must nake that

determ nati on i ndependently.

Supported by the evidence.

Supported by the evidence as to her opinion but no

wei ght is given to another's concl usions of
credibility--the hearing officer must independently
make that determ nation

Supported by the evidence.

Supported by the evidence.

Supported by the evidence as to her opinion but no

wei ght is given to another's conclusion on wtness
creditability--the hearing officer must independently
make that determ nation

Supported by the evidence.

Supported by the evidence.

Supported by the evidence as to her opinion and
findings but no weight is given to another's
conclusions on witness credibility--the hearing officer

nmust i ndependently make that determ nation.
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52)

53)

54)

55)

56)

Supported by the evidence but statenents all egedly nade
by EER were not taped or recorded verbatim were made
al nrost one and a half years after the event (and after
an appeal was filed), and, therefore, did not provide
sufficient evidence to overcone the hearsay rule and be
used for the truth of the matter stated therein.

The revi ew was done at hearing at the request of the
hearing officer, not before her interviewwth E R

The rest of this recitation of her statenment is
supported by the evidence. However, the hearing

of ficer is not bound to adopt her opinion on
credibility and does not do so for reasons set out in

t he reconmmendati on.

That this was Dr. S.'s testinony is supported by the
evi dence.

That this was Dr. S.'s testinony is supported by the
evi dence. Sonme of this testinony was contradi cted by
Dr. H, another witness. The hearing officer does not
believe it is necessary to choose who was "right" when
there was only m nor disagreenent between the wi tnesses
and as both of their testinony as to the child's
behavi or and factors to consider in assessing
credibility was hel pful to the hearing officer in
drawi ng her own conclusion that the child' s transcribed
interview were the truly expressed thoughts of this
chi | d.

That this was Dr. S.'s testinony is support by the
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57)
58)
59)

60)
61)

62)
63)

64)
65)
66)

67)
68)
69)

70)
71)
72)

evi dence. However, her opinion on credibility has no
weight in this matter. The hearing officer is required
to make her own determination as to the credibility of
W t nesses.

Supported by the evidence.

Supported by the evidence.

Supported by the evidence. However, his opinion on the
ultimate issue of credibility has no weight in this
nmatter.

Supported by the evidence.

Supported by the evidence except as to (b) which Dr. H
could not say with any certainty.

Supported by the evidence.

Supported by the evidence but she said it was likely he
saw her not that he definitely did.

Supported by the evidence.

Supported by the evidence.

Supported by the evidence but she also testified that
he continued to show affection for her except for those
t hree occasi ons.

Supported by the evidence.

Supported by the evidence.

Supported by the evidence for the three occasions in

| ate spring and early summer.

Supported by the evidence.

Supported by the evidence.

Supported by the evidence.
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73)

74)

75)
76)

Supported by the evidence only as to the initial report
to SRS

No finding can fairly be made adopting those statenents
because of a | ack of contenporaneous transcriptions or
recordings and EER's failure to make simlar
statenents when he was recorded on transcript and ot her
reasons set out in the opinion.

Hi s transcribed reports are credible.

Not supported by the evidence.

It is recommended that the Board make the foll ow ng

rulings on the petitioner's Proposed Concl usions of Law

1

2
3
4.
5

Adopt ed.
Adopt ed.

Deni ed - Hearings before the Board are de novo.

Adopt ed.

Deni ed - Due process both requires the Departnent to
state facts supporting its action to the perpetrator in
its notice and limts the Departnent to those facts

unl ess the notice is anmended before heari ng.

Adopt ed i nsofar as the Board has permtted hearsay
testinmony in the discretion of the hearing officers
when presenting that testinony in an adm ssi bl e way
woul d present a hardship and the statenent itself has
sonme intrinsic reliability. Under this rule,
transcri bed statenents of young w tnesses are generally

allowed to show their statenents. Testinony by others
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10.
11.

12.

13.

14.

as to what the child said are admtted and gi ven wei ght
sol ely under the "rel axed hearsay rule” within the

di scretion of the hearing officer. See Fair Hearing
Rul e 14.

Adopt ed insofar as the Board's jurisdiction over tort
conpl ai nt s.

Denied - The Board has taken the position with the
Departnent in every case that the appeal provision in
33 V.S. A > 4916(h) inplies that the petitioner receive
noti ce of the substantiation of a finding and the
grounds therefore. It is not the hearing officer's
understanding that the petitioner clains |lack of notice
at this tinme but rather seeks to restrict the grounds
to those officially noticed to her.

Deni ed.

Deni ed.

Denied - It cannot be said that the sexual behavior of
a parent could never bear a relation to a child's
sexual abuse report. However, there was no evi dence
here that the parent's sexual behavior influenced the
child s report.

It is not clear to what the Departnent refers so no
recommendati on can be made on this ruling.

The hearing officer could not see the rel evance of this
guestion to this proceeding but is unwilling to agree
to the bl anket concl usions drawn by the Departnent.

This is not a request for a |legal ruling.
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15.

16.
17.

18.

19.

20.
21.
22.
23.

Denied - Sone of the statenents E.R was purported to
have said from Cctober 20-25 were witten down but a
cont enpor aneous recorded interview on the 25th did not
reveal statements consistent with those remarks. In
addition, A B.'s own statenents in her letter indicate
that by Cctober 25th, her deneanor toward the
petitioner was adversarial and her main notivation was
to renove the petitioner fromthe studio with al

haste, and not to necessarily get the true facts into
t he open.

Adopt ed.

Denied - E.R nade no statenents to Dr. S. about the
actual events until sone fourteen nonths after the
events. Dr. S. had also | earned of these events in
detail from A B. Because of this and as there is no
record or transcript of her third neeting with ER, it
is inmpossible to conclude that her account of EER's
actual statenments to her are accurate and reliable.
Adopted only as to the statenents recorded and
transcri bed on Cctober 25, 1989.

This is a request for a fact finding previously

cover ed.

Sanme as paragraph 19.

Sanme as paragraph 19.

Sanme as paragraph 19.

Denied - It cannot be concluded that the child's

transcri bed statenent nore |likely than not described
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24.

1

3)

4)

5)

6)

behavi or defined in the described statute. Neither can
it be concluded that behavior admitted to by the
petitioner fits into the statutory description of

sexual abuse. The Departnent's request to define al
exposure of body parts by non-famly nenbers to
children in their care, is denied because the context
of the exposure nust be exam ned in each case to
determ ne whether the definition is net.

Deni ed.

RECOMVENDATI ONS ON PETI TI ONER S PROPOSED

FI NDI NGS OF FACT AND CONCLUSI ON OF LAW

2) The parents were present at the interview and nmade
statenents encouraging himto make statenents with
regard to the petitioner.

Denied. The interview format is found to be basically
reliable although the child was frequently cajoled into
answering questions.

The transcript is made part of the findings and speaks
for itself. It can be concluded fromthe transcript
that the child saw the petitioner's buttocks or vagi nal
area. It cannot be concluded fromthe transcript what
context it was in.

Supported by the evidence as to the facts denied as to
t he concl usi on.

Denied. Her testinony indicated that seeing the body
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7)
8)

9 -

31)
32 -
34)
35 -
39)

40 -
43)

parts al one could be abuse if it were done deliberately
to prepare a child for further sexual behavior.
Supported by the evidence.

Supported by the evidence except there is little

evi dence that the child was eager to pl ease.

29) This is an accurate description of the testinony

whi ch was given. No request to find facts on

t hese paragraphs were made. Many are covered in

t he proposed findings of fact.
Supported by the evidence.
33) See paragraph No. 9 above.
Supported by the evidence.
38) See paragraph No. 9 above.
This is a blanket conclusion upon which there is little
evi dence. However, common sense would indicate that to
the extent a child could avoid a person associated with
unpl easant behavi or (other than a parent), he or she
would do it.
42) See paragraph No. 9 above.
Supported by the evidence.

44- A47) See paragraph No. 9 above.

48)
49)
50)

51)

Supported by the evidence.

(M ssing)

Supported by the evidence except no finding is nade as
to the conflict of interest as it does not affect the
petitioner but is a natter between E.R and the state.

Supported by the evidence.
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52)

53)

54)
55)
56)

57)
58)
59)
60)

61)
62

Calls for a legal conclusion not a factual finding.
However, the Board had held that subsequent simlar

evi dence which bolsters the prior finding is

adm ssible. However, if it contains different facts,
the petitioner nust be notified before the hearing if
those facts are being relied on to further substantiate
t he finding.

Supported by the evidence at |east as to her two
interviews in 1989.

Supported by the evidence.

She so testified.

The statenents allegedly nmade by EER in the 1991
interview were not included in the letter of
substantiation to the petitioner and cannot in fairness
be used against the petitioner now. In addition, the
hearing officer has given no weight to those statenents
because they are hearsay and do not fit the criteria of
t he rel axed hearsay rule.

Dr. S. so testified.

Dr. S. so testified.

(M ssing)

Supported by the evidence except that he did not
specifically say that she had not abused the child but
that she seened like a credible and sincere person.

That testinony on credibility is given no weight.

Dr. H so testified.

64) Dr. H so testified
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65) Denied - This statenment is a broad and i nexact

rendition of Dr. H's statenents.

EVI DENTI ARY RULI NGS

1) The child' s statenents to investigators as
recorded and transcribed are found to neet the indicia of
the rel axed hearsay rule for reasons set forth el sewhere in
the findings of fact. See also Fair Hearing No. 10, 136.

2) The child' s statenents as related by his nother
and by his psychol ogist are found to not neet the indicia of
the rel axed hearsay rule for reasons set forth in the
findings of fact.

3) Statenents on the ultimate issue of credibility of
the child witness or the alleged perpetrator nade by
W t nesses, expert and otherw se, are given no weight in
t hese proceedings. Indicia to be used to assess the child's
credibility given by expert w tnesses are considered and
gi ven sone weight as are statenments as to the child's or
wi t nesses' behavior. However, these factors are not found
to be all that different fromthose used to assess the
credibility of any witness and ultimately that credibility

must be determ ned on a case by case basis.

4) This hearing is held de novo pursuant to 3 V.S. A >

3091 as directed by 33 V.S. A > 4916(h).

#H#H



